Annex F: Terms of Reference (TOR) Investigation Team for Allegations of Sexual Abuse and Exploitation by Humanitarian Workers
Committee for the Coordination of Services to Services to Displaced Persons in Thailand (CCSDPT)

Purpose of Terms of Reference
The present Terms of Reference (TOR) document supplements the stipulations of Protocols III
 and V
 of the Inter-agency Protocols for the Prevention of Sexual Abuse and Exploitation (PSAE). Specifically, the purpose of the present TOR document is to clarify the composition, responsibilities, duties, and limitations of any Investigative Team appointed by a CCSDPT Agency in the event of an allegation against sexual abuse or exploitation of a refugee by a staff member of that Agency. This document does not describe investigative procedures, techniques, or requirements. Nor does it recommend specific disciplinary actions, organizational structures, or services to be provided to victims of sexual abuse and exploitation.   
Mandate of Investigation Team 

The mandate of the Investigation Team is to plan and conduct an investigation into an allegation of sexual abuse or exploitation by a staff member of a CCSDPT agency in accordance with the internationally-accepted guidelines. Following the investigation, the Investigation Team will advise the Head of Agency on whether the alleged exploitation or abuse occurred. 
Appointment and Composition of Investigation Team 

The Head of Agency is responsible for appointing the Investigation Team. The Team must be appointed from a pool of properly trained and qualified investigators accepted as such by CCSDPT Directors. This Pool of Investigators will consist in persons having attended and successfully completed the investigation workshops as provided and facilitated by the CCSDPT Prevention of Sexual Abuse and Exploitation Project (PSAE) running from September 2007 to September 2009
 but also qualified regionally-based investigators who have agreed to act in this capacity and have been approved by the CCSDPT.  
To ensure objectivity and accountability, the Investigation Team shall be composed of a total of three persons as follows:
· Investigation Manager 

· Investigator 1

· Investigator 2 or independent observer (see below) 
Ideally, the Team shall be composed of persons employed by the agency to whom the subject of the complaint belongs as each investigation is an internal organizational process. However, in recognition that human resources, time limitations, and organizational structure of the CCSDPT members are such that appointing two investigators from the same CCSDPT agency may not be possible, the Investigation Team can be composed of one investigator belonging to the agency subject of the complaint and one person selected from the pool of investigators who is not a staff member of the said agency. Both investigators, and in particular the latter investigator, will keep all information relative to the investigation in the strictest confidence and will agree to sign an agreement whereby each investigator understands that any information or evidence to surface during the investigation will be shared only with the relevant Head of Agency or other previously-appointed decision maker to adjudicate on the allegation in question. 
Alternatively, the Head of Agency can appoint an Independent Observer to attend interviews and documentation collection as well as provide feedback and support to the Investigator. The Independent Observer shall be a staff member who has received at least partial training in investigations of allegations of sexual abuse and exploitation. This means that the Independent Observer, if he or she is not a member of the CCSDPT-approved Pool of Investigators, will have attended at least the first stage of the investigations training
 and will be familiar with the BSO Guidelines on Receiving and Investigating Allegations of Abuse and Exploitation by Humanitarian Workers.  
In the event that the agency subject of the complaint has an internal policy which stipulates that no outside persons may participate in an internal investigation of agency staff and that only one properly-trained investigator is available and no independent observer can be appointed, the investigation will be undertaken by a single person. However, the subject of the complaint will be advised that only one person is responsible for the investigation and that this may jeopardize objectivity and non-biased nature of the investigative process. The subject of the complaint will be given the opportunity to formally object and/or request that the investigation be placed on hold until a second investigator can be found. The decision to accept or deny the request will rest with the Head of Agency. Also, the lack of a second investigator will be noted officially in the records of the investigation. 
Responsibilities 

The appointed Investigation Team, under the supervision of the Investigation Manager, is responsible for the following: 
· Developing a clear and comprehensive investigation plan

· Executing the investigation in accordance with Protocol III of the Interagency Protocols for the Prevention of Sexual Abuse and Exploitation

· Concluding whether the subject of the allegation sexually abused or exploited the survivor and, as such, violated the terms of the CCSDPT Code of Conduct or the Agency’s internal Code of Conduct.  
· Evaluating and making recommendations on the needs of the victim and witnesses. Recommendations shall be made to the relevant support organizations or committees (i.e. GBV committees or trained CCSDPT camp-based staff)

· Report the conclusions of the investigation and the investigation process to the concerned Head of Agency. 

· Make recommendations on the appropriate course of action or disciplinary measures to be taken by the concerned Head of Agency with regard to the subject of the allegation. 

· Producing an accurate and comprehensive report of the investigation (see Investigation Report). 
The investigative responsibilities of the Investigation Team apply to the alleged exploitation only. They do not apply to other allegations of misconduct that are unrelated to the allegation under investigation. Furthermore, the Investigation Manager is responsible for ensuring that the scope of the investigation remains restricted to the allegation and does not involve queries, interviews, document collection, or any other investigative action which seeks information unrelated to the allegation. Where the investigation may result in internal or sensitive information regarding the Agency concerned being examined (previous staff disciplinary action, personnel records, financial information, etc.), the Investigation Manager is responsible for informing the Head of Agency beforehand and obtaining his or her approval for proceeding with information collection and analysis.  Where it has not been possible to inform the Head of Agency beforehand, the Investigation will inform the Head of Agency directly after receiving or recording information which the Investigation Manager deems sensitive in nature. 
Confidentiality 
Confidentiality during the investigation process is critically important. The survivor, the witnesses, the subject of the allegation, and the investigators themselves can be put in danger as a result of the investigation taking place. Therefore, the Investigation Team will define, in collaboration with the Head of Agency, those persons who will be privy to any information to surface throughout the course of the investigation and ensure that the victim and other witnesses are informed of who will be made aware of the investigation process and conclusions. Under no circumstance will information relevant to the Investigation be shared with other CCSDPT members. 
Translators and Interpreters 

In some cases, interpretation and translation during interviews will be necessary. In such cases, the investigation team will take measures to ensure that qualified and experienced translators are made available to the witness or survivor.  If possible, these translators will have experience working with victims of sexual violence, in conflict resolution situations, or will have other appropriate types of experience. Furthermore, translators will be required to sign non-disclosure agreements in order to preserve confidentiality of the survivor’s or witness’ testimony. 

External Referrals
During an investigation, referrals can take place at two levels. 
1) If the alleged behavior constitutes a breach of Thai law, the Investigation Manager and the Head of Agency are responsible for referring the case to Royal Thai Government (RTG) if the survivor wishes. Careful care will be taken to provide this option to the survivor. The Investigation team will communicate and coordinate with relevant GBV personnel as well as legal support services, such as LAC in those camps where LAC is present and UNHCR where they are not, to make an assessment of whether the consent provided by the survivor is sufficiently informed and whether the individual will be sufficiently well supported throughout the legal process This assessment should be made by those who can correctly assess the capacity of the survivor to give informed consent as well as those who have a sufficient understanding of the Thai judicial system to ascertain how the case can be brought forward. 

If a criminal investigation by the RTG begins, the Investigation Team may have to delay further investigation as both investigations can overlap or conflict. The Investigation Manager shall take the decision to postpone the investigation in collaboration with the Head of Agency. 
2) It may be necessary to refer or coordinate with other members of the CCSDPT or other humanitarian agencies if the survivor is a child. Agencies specialized in child care and support services should be contacted immediately if the investigation team encounters any evidence that the child is immediate danger or in any way vulnerable to further abuse. It is not the responsibility of the Investigation team to make decisions on the child’s welfare or any undertake any child protection case management responsibilities. Such responsibilities should be undertaken by child protection professionals and the Investigation should make sure to inform and liaise carefully with these agencies before, during and after investigative proceedings concerning a child.  

Retraumatization of victims

It is essential that during any investigation of PSAE that the investigation team does not do further harm to a victim of PSAE. Wherever possible, interviewing survivors of PSAE should be conducted by trained GBV staff and that account should be taken as testimony from the survivor by the investigation team. If there are key questions that the investigations team need to put to the survivor, then this should be managed in coordination with the GBV staff directly assisting the survivor so that the potential for further harm is limited as far as possible. 
In cases where more than one investigation is taking place over a single incident, for example if UNHCR is investigating a case of resettlement fraud involving PSAE,
 the respective  UNHCR and PSAE investigation teams should liaise to pool information and avoid repeat interviews and potential further harm to the survivor. 
Reporting to the Head of Agency
Throughout the course of the investigation the Investigation Manager shall keep the concerned Head of Agency informed of any and all developments which the Manager believes may have consequences which reach beyond the scope of the investigation. In particular, the Investigation Manager will report suspected threats by the subject of the allegation or others associated with the subject as well as any development which suggest that the survivor or other witnesses are being threatened. 

Investigation Report 
In accordance with the BSO Guidelines for Receiving and Investigating Allegations of Abuse and Exploitation by Humanitarian Workers, the Investigation Manager will ensure that a final report of the investigation is produced which contains the following: 

i. Executive summary

ii. Introduction

iii. Methodology

iv. Investigative findings

v. Conclusions and recommendations

vi. Management implication report (MIR)

vii. Attachments or annexes

The report will remain an internal record of the concerned agency. 

� Protocol III: Acceptance of the Investigation Procedures and Guidance Related to Sexual Abuse and Exploitation (SAE)


� Protocol V:  Inter-agency Coordination in Situations when an Agency Receives a Complaint about Another CCSDPT Member.


� This includes attendance of both the Investigation and Management workshops.  


� Investigation trainings refers to the BSO Investigation Learning Program housed HAP International OR to training that is based on the BSO Program and has been adapted to the training needs and organizational structure of the CCSDPT.  


� For example, where a CCSDPT staff member is exchanging assistance in the resettlement process for sexual favours. 
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